Proposed amendments to Lane Code Chapter 14
Draft “G” 4/17/2009

[14.010 - 14.070 omitted)
14.100 Director Review Procedure.

All applications subject to this subsection shall be reviewed as follows:
(1) Decision Deadline. Unless

- 5 the Director elects to schedule the application
for a hearing with the Hearings Official pursuant to LC 14.110 below, an application which has
been accepted by the Director shall be acted upon within 21 days of the date the application was
accepted. An application which has not been so acted upon may be appealed by the Applicant to
the Hearings Official in the same manner as provided for in this chapter for appeals of Director
decisions, except that there will be no fee charged for the appeal. The application processing
timeline may be extended for a reasonable period of time at the request of the applicant.

(2) Director Review. The Director shall review the application and prepare a written
investigation report. The Director may elect to schedule the application for a hearing with the
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(3) Director Decision. The Director shall determine if the evidence supports a finding that the
required criteria have been met and shall approve, approve with conditions or deny the
application. The Director’s approval or denial shall be in writing, shall be based on factual
information, and shall include express written findings on each of the applicable and substantive
criteria.

(4) Notice. Within two days of the decision, the Director shall mail notice meeting the
requirements of LC 14.070(1) above to the applicant, to all parties, to all neighborhood or
community organizations recognized by the Board and whose boundaries include the site and to
the owners of record of property on the most recent property tax assessment roll where such
property is located:

(@) Within 100 feet of the exterior boundaries of the contiguous property ownership
which is the subject of the notice if the subject property is wholly or in part within an urban
growth boundary;

(b) Within 250 feet of the exterior boundaries of the contiguous property ownership
which is the subject of the notice if the subject property is outside an urban growth boundary and
not within a farm or forest zZone;

(c) Within 500 feet of the exterior boundaries of the contiguous property ownership
which is the subject of the notice if the subject property is within a farm or forest zone.
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[14.200 General Hearing Rules omitted)]

14.300 De Novo Hearing Procedure.
All applications or appeals, unless otherwise specified, subject to this section shall be reviewed as
follows:

(1) Hearing Deadlines.

(a) An appeal of a decision made without a hearing and pursuant to LC 14.100 above, and
which has been accepted by the Director pursuant to LC 14.520 below, shall be scheduled for the
next regularly scheduled hearing before the Hearings Official for appeals no sooner than 21 days
from the date of acceptance of the appeal and no later than 35 days from the date that the appeal
was accepted.

A1

appeal-was-aeceepted: :

(e)(b) An application for review by the Hearings Official, and which has been accepted
by the Director, shall be scheduled for the next regularly scheduled hearing for such review no
sooner than 26 21 days from the date of application acceptance and no later than 35 days from the
date of application acceptance.
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(d) An application for review by the Planning Commission and a subsequent action by
the Board, if accepted by the Director, shall be scheduled as follows:
(i) The Planning Commission hearing shall be no sooner than 45 days from the date
of application acceptance and no later than 60 days from the date of application acceptance.
(i1) The Board hearing shall be no sooner than 60 days from the date of application
acceptance and no later than 75 days from the date of application acceptance.

(2) Publication of Notice. For a zone change application and/or plan amendment application,
the Department shall cause to be published in a newspaper of general circulation, at least 20 days
in advance of the hearing, a notice of the hearing which contains the information required by LC
14.070(2) above.

(3) Mailing of Notice. ity ' 5
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days in advance of the hearing, the Director shall mail notice of the hearing which meets the
requirements of LC 14.070(2) above to the persons identified in 14.300(3)(a) through (f) below.

(a) The applicant;

(b) The property owner, if different than the applicant;

(¢) The appellant, if there is one, and if the appellant is different than the applicant or
property owner; and

(d) The owners of record of all property on the most recent property tax assessment roll
where such property is located:

(1) Within 100 feet of the exterior boundaries of the contiguous property ownership
which is the subject of the notice if the subject property is wholly or in part within an urban
growth boundary;

(i1) Within 250 feet of the exterior boundaries of the contiguous property ownership
which is the subject of the application, is outside an urban growth boundary and not within a farm
or forest zone; or

(iii) Within 500 feet of the exterior boundaries of the contiguous property ownership
which is the subject of the application if the subject property is within a farm or forest zone.

(e) All neighborhood or community organizations recognized by the Board and whose
boundaries include the site.
(f) Any person who has made an appearance.

(4) Posting Notice. At least 14 days in advance of the hearing, for initial application reviews
and not appeals of Director decisions, the Director shall cause notice to be conspicuously posted
on one or more locations on the subject property, and such notice shall comply with LC 14.070(5)
above.

(5) Challenges for Bias. Challenges for bias must meet the standards of LC 14.200(7) above
and must be delivered to and received by the Director at least five days in advance of the hearing.
The Director shall then, prior to the hearing, forward a copy of the challenge to the Approval
Authority or member of the Approval Authority who is being challenged.

(6) Request for Interpretation of County Policy. When, prior to or in the course of a hearing,
the Hearings Official finds that the case raises substantial question involving either the
application or interpretation of a policy that has not been clarified in sufficient detail, the
Hearings Official may submit that question of application or interpretation in written form to the
Board for its determination.

(a) Any party may request that the Hearings Official submit a question of
application or interpretation to the Board. In the event the application or interpretation of

£ oh
b-<]

4-020(3 O-the-parconcaidantifiad ia 4 4
varav O S S d

Revisions to L.C Chapter 14 version “G” 4-17-2009 3



policy is requested by the appllcant the Hearmgs Ofﬁcnal shall grant the request appheaﬂt

written voluntarv extension of the deadline estabhshed bv ORS 215 427(1) for the period of

time between the filing of the request with the Hearings Official and the Board’s resolution
of the request.

(b) The Board, at its discretion, may elect to accept or reject the Hearings Official’s
request. When such a question is accepted by the Board, those persons receiving notice of the
Hearings Official hearing, the applicant and parties of record shall be notified that they may
submit in writing their view as to what the policy application or interpretation should be. Such
written views must be submitted to the Board and Department at least five days in advance of the
Board’s review of the request. Such persons shall restrict their statements to the issue of
interpretation or application as stated by the Hearings Official and shall not present the Board
with arguments or evidence immaterial to the determination sought, even though such evidence or
argument may be relevant to the Hearings Official’s final decision.

{¢) The Board shall render its written determination within 14 days after receipt of the
question from the Hearings Official. Said decision shall be transmitted to the Hearings Official,
who will then apply the interpretation to the application.

(7) Order of Procedure. In the conduct of a public hearing, and unless otherwise specified by
the Approval Authority, the Approval Authority shall:

(2) Announce the nature and purpose of the hearing and summarize the rules for
conducting the hearing, including a statement made to those in attendance that:

(i) Lists the applicable substantive criteria;

(ii) States that evidence and testimony must be directed toward the criteria described
in LC 14.300(7)(a)(i) above or other criteria in the comprehensive plan or land use regulations
which the person believes apply to the decision; and

(iii) States that failure to raise an issue accompanied by statements or evidence
sufficient to afford the Approval Authority and the parties an opportunity to respond to the issue
precludes appeal to the Land Use Board of Appeals based upon that issue.

(b) Announce to all persons present whether or not the hearing about to commence is
their only opportunity to enter information into the record and whether or not only those persons
who qualify as a party may appeal the Approval Authority’s decision.

(c) Disclose any ex parte contacts. A communication between County staff and the
Planning Commission or Board shall not be considered an ex parte contact.

(d) Call for abstentions based upon any conflicts of interest or biases due to ex parte
contacts, and any member of the Approval Authority may respond to any challenges for bias
meeting the standards of this chapter. No decision or action of the Planning Commission or Board
shall be invalid due to ex parte contact or bias resulting from ex parte contact with a member of
the Planning Commission or Board, if the Planning Commission or Board member receiving the
contact:

(i) Places on the record the substance of any written or oral ex parte communications
concerning the decisions or action; and

(ii) Has a public announcement of the content of the communication and of the
parties’ right to rebut the substance of the communication made at the first hearing following the
communication where action will be considered or taken on the subject to which the
communication is related.

(e) Request the Director to present his or her introductory report, explain any graphic or
pictorial displays which are a part of the report, read findings and recommendations, if any, and
provide such other information as may be requested by the Approval—Autherity Hearings
Official.
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(f) Allow the applicant to be heard first, on his or her own behalf, or by representative.

(g) Allow persons in favor of the applicant’s proposal to be heard next.

(h) Allow other persons to be heard next in the same manner as in the case of the
applicant.

(i} Upon failure of any person to appear, the Approval-Autherity Hearings Official may
take into consideration written material submitted by such person.

() Allow the Director to present any further comments or information in response to
testimony and evidence offered by any interested persons.

(k) Allow the applicant to rebut, on his or her own behalf or by representative, any of the
testimony or evidence previously submitted.

(1) Conclude the hearing,

(m) Questions may be asked at any time by the Approval-Autherity Hearings Official.
Questions by interested persons, or the Director, may be allowed by the Approval Authority upon

request. Upon recognition by the Approval—Autherity Hearings Official, questions may be
submitted directly to the persons being questioned. The persons questioned shall be given a
reasonable amount of time to respond solely to the questions.

(n) An issue which may be the basis for an appeal to the Land Use Board of Appeals shall
be raised not later than the close of the record at or following the final evidentiary hearing on the

proposal before the Approval-Autherity Hearings Official. Such issues shall be raised and
accompanied by statements or evidence sufficient to afford the Approval-Autherity Hearings
Official and the parties an adequate opportunity to respond to each issue.

(o) If the hearing is an initial evidentiary hearing, any participant may request an
opportunity to present additional evidence or testimony regarding the application. The Approval
Autherity Hearings Official shall grant such request by continuing the public hearing pursuant to
LC 14.300(7)(0)(i) below or leaving the record open for additional written evidence or testimony
pursuant to Lc 14.300(7)(0)(ii) below.

(i) If the Appreval-Autherity Hearings Official grants a continuance, the hearing
shall be continued to a date, time and place certain at least seven days from the date of the initial
evidentiary hearing. An opportunity shall be provided at the continued hearing for persons to
present and rebut new evidence and testimony. If new written evidence is submitted at the
continued hearing, any person may request, prior to the conclusion of the continued hearing, that
the record be left open for at least seven days to submit additional written evidence or testimony
for the purpose of responding to the new written evidence.

(ii) If the Appreval-Authority Hearings Official leaves the record open for additional
written evidence or testimony, the record shall be left open for at least seven days. Within 5 days
from the close of the record, any participant may file a written request with the Approval
Autherity Hearings Official for an opportunity to respond to new evidence submitted during the
period the record was left open. If such a request is timely filed, the i
Hearings Official shall reopen the record pursuant to LC 14.700(7)(0)(v) below.

(iii) A continuance or extension granted pursuant to LC 14.300(7)(o) shall be subject
to the limitations of ORS 215.428 unless the continuance or extension is requested or agreed to
by the applicant.

(iv) Unless waived by the applicant, the Approval-Autherity Hearings Official shall
allow the applicant at least seven days after the record is closed to all other parties to submit final
written arguments in support of the application. The applicant’s final submittal shall be
considered part of the record, but shall not include any new evidence.

(v) When the Approvat-Autherity Hearings Official reopens the record to admit new
evidence or testimony, including a response to new evidence allowed pursuant to LC
14.300(7)(o)(ii) above, any person may raise new issues which relate to the new evidence,
testimony or criteria for decision-making which apply to the matter at issue.
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(p) At the conclusion of the hearing, the Appreval-Autherity Hearings Official shall
either make a tentative decision and state findings which may incorporate findings proposed by

any person or the Director, or take the matter under advisement for a decision to be made at a
later date. If additional documents or evidence are provided by any party, the Approval-Authority
Hearings Official may allow a continuance or leave the record open to allow a reasonable
opportunity to respond. Any continuance or extension of the record requested by an applicant
shall result in a corresponding extension of the time limitations of ORS 215.428. The Appreval
Authority Hearings Official may request proposed findings and conclusions from any person at
the hearing. The Appreval-Autherity Hearings Official, before finally adopting findings and
conclusions, may circulate the same in proposed form to parties for written comment. The written
decision and findings shall be based on factual information, shall identify who has party status
and shall be completed in writing and signed by the Approval-Autherity Hearings Official within
10 days of the closing of the record for the last hearing. A longer period of time may be taken to
complete the findings and decision if the applicant submits a written request to the Appreval
Authority Hearings Official consenting and agreeing to a waiver of the 120-day or 150-day
statutory time period for final action on the application equal to the amount of additional time it
takes to prepare the findings.

(8) Decision and Findings Mailing. Within two days of the date that the written decision
adopting findings is signed by the Appreval-Autherity Hearings Official, the Director shall mail
to the applicant, and all parties of record, a copy of the decision and findings; or if the decision
and findings exceed five pages, the Director shall mail notice of the decision.

14.400 On The Record Hearings Procedure.
All appeals subject to this section shall be reviewed as follows:
(1) Review on the Record. The review of the decision by the Appreval-Autherity Board shall

be confined to the record of the proceeding before the previeus-Approval-Authority Hearings
Official. exceptasprovidedin-C14-400(2)-and14-4003)-below:
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(4) Hearing Deadlines. An-appeal A review of a Hearings Official decision whieh-has-been
reviewed-by-the- Beard pursuant to LC 14.600 below and for which an on the record hearing has
been approved, shall be heard by the Board within 14 days of the date of the deecision written
order of by the Board electing to conduct the en-therecord review hearing.

(5) Publication of Notice. For a zone change application, the Department shall cause to be
published, at least 10 days in advance of the hearing and in a newspaper of general circulation, a
notice of the hearing which contains the information required by LC 14.070(3) above.

(6) Mailing of Notice. At least 10 days in advance of the hearing, the Director shall mail
notice of the hearing which meets the requirements of LC 14.070(3) above to:

(a) The applicant;

(b) The property owner, if different than the applicant;

(c) The appellant, if the appellant is different than the applicant or property owner; and
(d) All persons who qualified as parties at the hearing before the Hearings Official.

h mne-orfor-consideratianat tha hagrine saict
Tearnls O 1o CoRsiatration—at-the oA TSt

appeak:
(8) Challenges of Bias. Challenges for bias must meet the standards of LC 14.200(7) above
and must be delivered to and received by the Director at least five days in advance of the hearing.
The Director shall then, prior to the hearing, forward a copy of the challenge to the Approval
#athority Board er and member of the Approval-Autherity Board who is being challenged.

(9) Order of Procedure. In the conduct of a hearing on the record, and unless otherwise
specified by the Apprevat-Authesity Board, the Approval-Autherity Board shall:

(a) Announce the nature and purpose of the hearing and summarize the rules for
conducting the hearing.

(b) Announce to all persons present that the hearing is on the record from the hearing of
the i ity Hearings Official, that only the persons identified in LC
14.600(4) will be allowed to participate in the on-the-record hearing, and that the issues discussed
will be limited to those raised in the written order of the Board electing to conduct the review
hearing.

(c) Disclose any ex parte contacts. A communication between County staff and the Board
shall not be considered an ex parte contact.

(d) Call for abstentions based upon any conflicts of interest or biases due to ex parte
contacts, and any member of the Approval-Authority Board may respond to any challenges for
bias meeting the standards of this chapter. No decision or action of the Board shall be invalid due
to ex parte contact or bias resulting from ex parte contact with a member of the Board, if the
Board member receiving the contact:

(1) Places on the record the substance of any written or oral ex parte communications
concerning the decisions or action; and
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(ii) Has a public announcement of the content of the communication and of the
parties’ right to rebut the substance of the communication made at the first hearing following the
communication where action will be considered or taken on the subject to which the
communication is related.

(e) Request the Director to present his or her introductory report, explain any graphic or
pictorial displays which are a part of the report, read findings and recommendations, if any, and
provide such other information as may be requested by the Board.

(f) Allow the appeHant applicant to be heard first, on his or her own behalf or by
representative.

(2) Allow the-apphicant+f different-from-the-appeHant other parties to be heard next, in

(h) Upon failure of any party to appear, the Approval-Autherity Board may take into
consideration written materal argument submitted by such party.
(1) Allow the appe}l-aﬁt ppllcant to rebut on hlS or her own behalf or by representative, ;

) Conclude the hearmg

(k) Questions may be asked at any time by the Appreval-Autherity Board. Questions by
the parties or Director may be allowed by the Appreval-Autherity Board upon request. Upon
recognition by the Approval-Autherity Board, questions may be submitted directly to the persons
being questioned. The persons questioned shall be given a reasonable amount of time to respond
solely to the questions.

() At the conclusion of the hearing, the Approval-Autherity Board shall either make a
tentative decision and state findings which may incorporate findings proposed by any person or
the Director, or may continue the hearing to a date certain. The Approval-Authority Board may
request proposed findings and conclusions from any party to the hearing. The Appfev&l—A&theﬁt-y
Board, before finally adopting findings and conclusions, may circulate the same in proposed
form to parties for written comment.

(10) Written Decision or Final Order. Upon the adoption of findings, the Appreval
Autherity Board shall within 14 days of the closing of the hearing and the record enter a
written decision or final order affirming, reversing or modifying the decision of the previous
Approval-Authority Hearings Official. The decision or final order shall be based on factual
information. The Director shall, within two working days of the date of the written decision or
final order, mail a copy of the written decision or final order to all parties of record.

14.500 Appealable Decisions and Manner of Review.

(1) Decisions made by the Director without-an—evidentiary-hearing-pursuant-to-LC14-100
abeve may be appealed, and upon Director acceptance of an appeal, shall be reviewed by the

Hearmgs Ofﬁ01al w1th an ewdentlary hearmg pursuant to LC 14. 300 above. Beelﬁeﬂs—maée—by

(2) A Decisions by the Hearings Official pursuant to LC 14.300 or 14.400 will become final
14 davs after the dec1s10n is 1ssued and signed unless the Board at its_sole dlscretlon

&}re—appe&}ed—éeeiﬁeﬂ—pufs&afﬁ—te%@@@{d)—be}w Rev1ew bv the Board shall be

conducted according to L.C 14.400 above.
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(3) Unless appealed, a decision on any application shall be final upon expiration of the period
provided by this chapter for filing an appeal.

14.510 Appeal Period.

A decision by the Director, er-Hearings-Offieial; once reduced to writing and signed, shall be
appealed as provided in LC 14.500 above, within 48 12 days of the date of signing of the decision
provided notice of the decision occurs as required by law. When the last day of the appeal period
so computed is a Saturday, Sunday, a Federal or County holiday, or a day during which the
Department is closed because of a temporary work furlough, the appeal period shall run until 5:00
o'clock p.m. on the next business day.

14.515 Appeal Content Requirements.
All appeals shall:
(1) Be submitted in writing to, and received, by the Department within the 10 day appeal
period;
(2) Be accompanied by the necessary fee to help defray the costs of processing the appeal;
and
(3) Be completed on the form provided by the Department, or one substantially similar
thereto, and shall contain the following information:
(a) The name, address and telephone number of the person filing the appeal;
(b) How the person filing the appeal qualifies as a party;
(c) A reference to the Department file number for the application being considered with
the appeal;
(d) An explanation with detailed support specifying one or more of the following as
assignments of error; erreasens-forreconsideration:
(1) The Approval-Authority Director exceeded his or her jurisdiction;
(i) The Appreval-Autherity Director failed to follow the procedure applicable to the
matter;
(it) The Approval-Autherity Director rendered a decision that is unconstitutional;
(iv) The Approval-Autherity Director misinterpreted the Lane Code or Manual, State
Law (statutory or case law) or other applicable criteria;
(v) The Approval-Autherity Director rendered a decision that violates a Statewide
Planning Goal (until acknowledgment of the Lane County Comprehensive Plan, or any applicable
portion thereof has been acknowledged to be in compliance with the Statewide Planning Goals by
the Land Conservation and Development Commission).:-of

Aan de a A 2 = I A
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wiig-ine-inareviaentiary nearing-and-whether A statement of the position of the appellant,
indicating whether sishes the application te should be approved, denied or conditionally
approved; and .

(f) The signature of the appellant.

14.520 Director Review.

Within two working days of the date that the appeal is received by the Department, the Director
shall review the written appeal to determine if it was received within the 10 day appeal period and
if it contains the contents required by LC 14.515 above. If it was not received within the appeal
period or does not contain the required contents, within this same two day period, the Director
shall reject the appeal and mail to the appellant the appellant’s appeal submittal contents and a
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disclosure in writing identifying the deficiencies of content. The appellant may correct the
deficiencies and resubmit the appeal if still within the +0 12-day appeal period. Appeals which
are not so rejected by the Director shall be assumed to have been accepted.

14.525 Notice of Appeals and Review.
Within two days of the date of acceptance of an appeal pursuant to LC 14.520 above, the Director
shall mail notice of the appeal acceptance in compliance with the following:

(1) For an appeal of a decision by the Director made without an evidentiary hearing pursuant
to LC 14.300 above, notice of the appeal acceptance shall be mailed to the applicant, the
applicant’s representative, and to the appellant, if the appellant is different than the applicant. The
notice shall disclose the tentative hearing date for the appeal and the requirements of this chapter
for the submission of written matenals pnor to the hearmg,

(_3) For—aﬁ—appea-} a review of a dec151on by the Hearings Official, notice of the appeal
aceeptanee review shall be mailed to all persons who qualified as parties at the hearing with the
Hearings Official. The notice shall disclose the tentative date on which the Board will elect
whether or not to consider the appeal review and the tentative date on which the Board will
conduct the review.

14.530 Director Reconsideration.

Within twe-werking ten calendar dayvs of reeeipt date of mailing of notice of an appeal of a
decision by the Director, the Director Applicant may affirm;-modify-orreverse request that the
Director reconsnder the dec151on tﬂ—eemphaﬂee—m#n—the—fbl-}emg—

shall grant the request if it is accompamed bv a wntten voluntarv extension of the deadline
established by ORS 215.427(1) for the period of time between the filing of the request for
reconsnderatlon and the reissunance of the Director decision.

pﬁf&&eﬁt——t@—b%@@é)—aﬂd—%—abeve Upon grantmo the request for reconsxderatlon the
Director shall refund the appeal fee to the appellant.
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14.600 Elective Board Review Procedure.

(1) Purpose. This section establishes the procedure and-eriteria which the Board shall follow
in deciding whether or not to conduct an on the record hearing-for-an-appesal review of a decision
by the Hearings Official.

(2) Procedure.

(a) The Board shall w1thm 14 day detenmne wheﬂaer—er—ﬁet if they w1sh to revrew

ﬂ&&e*ptr&ﬂeﬂ—oh-he—appeal—peﬁed—&em the

(b) If the Board determines to review a Hearings Official decision, the Board shall

Hearings Official’s decision.

Wwithin seven days of the its determination fﬂeﬂﬂeﬂed—m—be—}#@@(%(—a)-&beve—&re%eafd—shaﬂ
adopt a wntten éeersre)ﬂ—aﬁd order electing to have a review hearing. en-the-recordfor-the appeal

(c) The Board order shall specify Whether ernot-the-decision-of the Board-is-to-havea the

review heanng will be on the record will allow hnuted addltlonal testlmony, or will be de novo.

%mefﬁm%ﬂﬁ%ﬁ%%%ﬁw &ppea}— tThe Board order shall
also specify the tentative date for the review hearing en—the—record—for—the appeal and shall
specify the pames who quahfy to pamelpate in the review heanng_ eﬂ—thefeeefd—for—the appealx
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(3) Decmon Cntena A demswn by the Board to hea-r—t-he—appea} conduct a eﬁ—%he—feeefé

review hearing must may conclude that an issue %he—tss&e—ralsed in the—appea-} declsmn is of
concern to the Board : ard—wa e A

eFi%efiﬂ because:
(a) The issue is of Countywide significance.
(b) The issue will reoccur with frequency and there is a need for policy guidance.
(c) The issue involves a unique environmental resource.
(d) The Planning Director or Hearings Official recommends review.
(4) Participation Criteria. Persons who may participate in a Board on-the-record hearing for

an-appeal on review are:

(a) The applicant and the applicant’s representative.
(b) The Director.

(c) Fhe-appelant-and-the-appellant’s—representative Any participant in the hearing
before the Hearings Official.

(5) On-theReeord Appeal Review. If the Board’s-decision-is-to-hear-the-appeal determines
to conduct a en-the-record review, then sueh a hearing shall be:

(a) Scheduled for a hearing date with the Board and within 14 days of the date of the
Board’s written decision order.
(b) Conducted pursuant to LC 14.200 and LC 14.400 above.
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